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Indirect Purchaser Plaintiffs (“IPPs”) respectfully submit this memorandum of law in 

opposition to the joint motion of Defendants Masonite Corporation (“Masonite”), JELD-WEN, 

Inc. (“Jeld-Wen”) and JELD-WEN Holding, Inc. (“JWH”) (collectively, “Defendants”) to 

dismiss portions of IPPs’ Amended Consolidated Class Action Complaint (“Amended 

Complaint”). IPPs oppose Defendants’ motion to dismiss with prejudice IPPs’: (1) New 

Hampshire antitrust and consumer protection claims; (2) Utah consumer protection claim; (3) 

Maine antitrust claim; (4) several of the consumer protection claims brought by corporate 

plaintiffs; and (5) certain damages claims of newly-added plaintiffs based on state statutes of 

limitation. 

BACKGROUND 

IPPs’ well-pleaded complaint alleges that Defendants Masonite and Jeld-Wen engaged in a 

secret conspiracy to fix the price of Interior Molded Doors (“IMDs”) sold to consumers 

throughout the United States. On September 18, 2019, this Court denied, in part, Defendants’ 

motion to dismiss the IPPs’ Consolidated Class Action Complaint, finding the IPPs made out a 

prima facie case of price fixing. ECF No. 106, at 1–2. In that order, the Court dismissed for lack 

of Article III standing IPPs’ claims under the laws of the twenty-five states where no named 

plaintiff resided or suffered injury. Id. at 23. With the Court’s permission, IPPs filed an 

Amended Complaint on November 25, 2019, adding named plaintiffs for a number of the 

previously dismissed states.1 See ECF No. 134 (hereinafter “Amended CAC”), ¶¶ 36–39, 47, 53–

57. IPPs also asserted antitrust and consumer protection claims under New Hampshire law (id. ¶¶ 

                                                           
1 IPPs added to their Amended Complaint named plaintiffs that reside in, among previously 
covered states, Arkansas, Hawaii, Kansas, Michigan, Maine, North Dakota, Utah, Virginia, West 
Virginia, and Wisconsin. IPPs also allege that the named plaintiff that resides in Maine “travelled 
to New Hampshire and indirectly purchased one or more Doors.” (Amended CAC, ¶ 39). 
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215, 234), a consumer protection claim under Utah law (id. ¶ 239), a consumer protection claim 

under Virginia law (id. ¶ 240), and an antitrust claim under Maine law (id. ¶ 211). 

ARGUMENT 

I. New Hampshire’s antitrust statute explicitly permits recovery by indirect 
purchasers. 
 

Defendants’ argument that IPPs lack standing under New Hampshire’s antitrust law fails, for 

reasons made evident by a plain reading of the statute. Effective January 1, 2008, New 

Hampshire’s antitrust statute was amended to permit recovery by indirect purchasers. N.H. Stat. 

§ 356:11 provides that “[a]ny person injured . . . by reason of a violation of this chapter may 

recover . . . regardless of whether that person dealt directly or indirectly with the defendant.” 

(emphasis added). The cases cited by Defendants predate the 2008 amendment, and therefore 

should be disregarded. See GEICO Corp. v. Autoliv, Inc., 345 F.Supp.3d 799, 842 (E.D. Mich. 

2018) (discussing the amendment and recognizing indirect purchaser standing under the New 

Hampshire statute). 

II. The New Hampshire consumer protection claim does not fail as a matter of law. 

IPPs have also sufficiently pled a claim under the New Hampshire Consumer Protection Act, 

N.H. Stat. § 358-A:2. (“NHCPA”). As the New Hampshire Supreme Court has emphasized, the 

NHCPA is broad in sweep, and a claim is sufficiently pled if the “allegations encompass conduct 

which was part of trade or commerce that had direct or indirect effects on the people of [New 

Hampshire].” In re Chocolate Confectionary Antitrust Litig., 749 F. Supp.2d 224, 235 (M.D. Pa. 

2010) (citing LaChance v. U.S. Smokeless Tobacco Co., 156 N.H. 88, 931 A.2d 571, 578 

(2007)). 

Under this broad standard, IPPs have sufficiently stated a claim for relief under § 358–A:2. 

The Amended Complaint provides that Defendants colluded to fix the price of IMDs that were 
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then introduced into the New Hampshire market. (Amended CAC, ¶ 215). The alleged behavior 

encompasses conduct that was part of trade or commerce that, at the very least, had indirect 

effects on the New Hampshire market and its residents. See LaChance, 931 A.2d at 578; see also 

In re Niaspan Antitrust Litig., 42 F.Supp.3d 735, 761 (E.D. Pa. 2014) (finding indirect 

purchasers sufficiently alleged antitrust claims under the NHPCA, as the statute defines “trade” 

and “commerce” to include any trade or commerce directly or indirectly affecting people of New 

Hampshire). 

III. The Utah consumer protection claim does not fail as a matter of law. 

IPPs have sufficiently pled a claim under Utah’s Consumer Sales Practices Act (“Utah 

CSPA”), Utah Code Ann. § 13-11-5. Utah CSPA claims must be “liberally construed to protect 

consumers,” and a plaintiff must be permitted to present evidence “if it appears an act even may 

be unconscionable.” In re Packaged Seafood Antitrust Litig., 242 F. Supp. 3d 1033, 1087 (S.D. 

Cal. 2017) (denying motion to dismiss price fixing claims under Utah CSPA). The statute also 

contains an FTC Act harmonization provision. Utah Code Ann. § 13-11-2(4). As such, Utah’s 

CSPA broadly covers unfair trade practices, and does not require IPPs to specifically allege, as 

Defendants suggest, “deceptive or inequitable bargaining.” (ECF No. 143, at 5 (hereinafter “Def. 

Mot.”)). Instead, the standard “encompass[es] . . . practices that violate the Sherman Act and the 

other antitrust laws.” FTC v. Ind. Fed’n of Dentists, 476 U.S. 447, 454 (2009). This Court denied 

Defendants’ previous motion to dismiss as it related to consumer protection claims brought 

under state statutes with FTC Act harmonization provisions (ECF No. 106, at 36–38), and the 

Court should do the same here. 
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IV. IPPs voluntarily dismiss their Virginia consumer protection claim but preserve 
their arguments for appeal. 
 

The Virginia Consumer Protection Act of 1977 was enacted to “promote fair and ethical 

standards of dealings between suppliers and the consuming public.” Va. Code Ann. § 59.1-197. 

Under the Act, it is unlawful to, inter alia, “[u]se any [] deception, fraud, false pretense, false 

promise, or misrepresentation in connection with a consumer transaction.” Va. Code Ann. 

§ 59.1-200. The statute does not have an “unfair” or “unconscionable” method of competition 

prong and does not have an FTC Act harmonization provision. Cf. Fla. Stat. § 501.204(1). This 

Court has previously dismissed all of IPPs’ state consumer protection claims that rely on the 

“deceptive or fraudulent acts or practices” prong, holding that IPPs failed to plead fraud with 

particularity or show actual reliance. See e.g., ECF No. 106 at 33–36. Accordingly, IPPs 

withdraw this claim and expressly preserve their arguments set forth in IPPs’ Opposition to 

Defendants’ Motion to Dismiss (ECF No. 75 at 13–20) for appeal.  

V. IPPs state a claim for which relief can be granted under Maine’s antitrust 
statute. 
 

Defendants’ sole argument in support of their bid to dismiss IPPs’ Maine antitrust claim is 

their unfounded assertion that Plaintiff Ranalli’s purchase was “consummated wholly in another 

state” such that it is outside the scope of Maine’s antitrust law. (Def. Mot. at 7). In support of this 

argument, Defendants cite to the text of the Maine antitrust statute, which they claim “limits its 

scope to illegal restraints and monopolization of ‘trade or commerce in this State.’” Id. But 

Defendants fail to consider IPPs’ critical allegation that Plaintiff Ranalli purchased IMDs while 

residing in Maine. (Amended CAC ¶ 39).  Accordingly, by definition, his purchase affected 

“trade or commerce in [Maine].”  
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Moreover, while IPPs plead that Plaintiff Ranalli “travelled to New Hampshire and indirectly 

purchased” his IMDs (Amended CAC ¶ 39), nothing in the Amended Complaint suggests that 

his purchase took place wholly outside of Maine, and such an inference may not be read into 

IPPs’ allegations. See In re Zetia (Ezetimibe) Antitrust Litig., 400 F. Supp. 3d 418, 426 (E.D. Va. 

2019) (“The court accepts facts alleged in the Complaints as true and views those facts in the 

light most favorable to the Plaintiffs.”). 

The question of where a particular purchase is consummated requires a fact-intensive 

analysis, which may include the language of the sales contract in question, where the funds 

originated, the residence of the parties to the transaction, the place of delivery, and a host of 

other factors. See, e.g., Uniform Commercial Code § 2-308 (noting that the default location of 

delivery of goods is also the place of the purchaser’s business or residence). Such factual 

inquiries are inappropriate for resolution on a motion to dismiss. In re Zetia (Ezetimibe) Antitrust 

Litig., 400 F. Supp. 3d at 426 (“A motion to dismiss under Rule 12(b)(6) . . . does not resolve 

contests surrounding the facts”) (citing Republican Party of N.C. v. Martin, 980 F.2d 943, 952 

(4th Cir. 1992)) (internal quotations omitted). 

Equally fatal to their bid to dismiss IPPs’ Maine antitrust claim, Defendants do not make any 

attempt to argue why the Maine antitrust statue would not apply to an injured Maine resident.2 

                                                           
2The cases Defendants cite are wholly inapposite.  Judkins v. St. Joseph's Coll. of Maine is a 
discrimination case brought under Title VII of the Civil Rights Act of 1964 by a non-Maine resident 
working abroad. 483 F. Supp. 2d 60 (D. Me. 2007). Similarly, Sullivan v. Oracle Corp. addressed 
questions about whether California’s labor laws applied to work performed by non-California residents in 
and outside of California. 254 P.3d 237 (Cal. 2011). There, plaintiffs’ claim that non-California residents 
should be compensated under California law for work performed outside of California “implicate[d] the 
so-called presumption against extraterritorial application.” Id. at 248. That situation is not remotely 
similar to the facts here, where a Maine resident seeks to avail himself of the laws of his own state.  
Finally, both Brown-Forman Distillers Corp. v. New York State Liquor Auth., 476 U.S. 573 (1986), and 
the decision it endorses, United States Brewers Assn. v. Healy, 692 F.2d 275 (CA2 1982) (aff'd, 464 U.S. 
909 (1983)), address the validity of liquor laws under the Commerce Clause. In both cases, the court 
found the laws invalid because they effectively regulated the price of liquor sold outside the state. Brown-
Forman Distillers Corp, 476 U.S. at 581-82. Here, no one disputes the validity of Maine’s antitrust law 
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Nor do they suggest which state’s law should apply in lieu of Maine’s, much less why that state’s 

law should trump Maine’s interest in protecting its residents. Indeed, in indirect purchaser class 

actions seeking to represent classes of consumers from multiple states “the law of the state in 

which a particular class member resides applies to his or her claim.” “Jurisdiction and Choice of 

Law Issues in the Indirect Purchaser Action,” Indirect Purchaser Litigation Handbook at 112, 

American Bar Association (2d. Ed. 2016); see also Feeley v. Total Realty Mgmt., 660 F. Supp. 

2d 700, 713–14 (E.D. Va. 2009) (place of injury for purposes of plaintiffs’ unfair and deceptive 

trade practices claims is each plaintiff's state of residence because they suffered financial injury 

when they bought overvalued land located in different states); Baby Jogger, LLC v. Britax Child 

Safety, Inc., 27 F. Supp. 3d 654, 662–63 (E.D. Va. 2013) (citing Feeley v. Total Realty Mgmt., 

660 F. Supp. 2d 700); see also In re K-Dur Antitrust Litig., MDL No. 1419, 2008 U.S. Dist. 

LEXIS 71772, at *18 (D.N.J. Feb. 21, 2008) (magistrate judge finds indirect purchaser plaintiffs’ 

claims “are governed by the law of their home state” as “[e]ach plaintiff's home state has an 

interest in protecting its consumers from in-state injuries caused by foreign corporations and in 

delineating the scope of recovery for its citizens under its own laws.”) (quoting In re Ford Motor 

Co. Ignition Switch Prods. Liability Litig., 174 F.R.D. 332, 347–48 (D.N.J. 1997)). 

 In any event, the resolution of choice of law issues involves factual questions, which may 

include, among others, where the transaction took place, where defendants anticompetitive 

conduct took place, and where the plaintiff was injured. See, e.g., In re Liquid Aluminum Sulfate 

Antitrust Litig., No. 16-md-2687, 2017 U.S. Dist. LEXIS 115294, at *76 (D.N.J. Jul. 20, 2017) 

(citing cases and declining to address choice-of-law questions in determining motion to dismiss 

“since choice of law analysis has routinely been found to be premature at the motion to dismiss 
                                                                                                                                                                                           
and, more importantly, IPPs do not allege that Plaintiff Ranalli’s purchase of IMDs took place wholly 
outside Maine. 
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phase of a class action lawsuit, especially when certain discovery is needed to further develop the 

facts that will be used in the choice of law analysis”); Czuchaj v. Conair Corp., 2014 U.S. Dist. 

LEXIS 54410, at *25 (S.D. Cal. Apr. 16, 2014) (choice-of-law analysis premature due to 

insufficient briefing where defendant’s motion to dismiss contained only one page of analysis on 

choice-of-law); Resolute Management Inc. v. Transatlantic Reinsurance Company, 87 Mass. 

App. Ct. 296, 302 (2015) (reversing in part judgment granting motion to dismiss finding it 

“impossible for us to conclude as a matter of law on the basis of the complaint alone that New 

York (or any particular State, for that matter)” law applied where allegations did not include 

where relevant contracts were entered into or describe the parties’ rights). 

Finally, Defendants argue that the application of Maine’s law to a New Hampshire purchase 

“contravenes the ‘well-established presumption against extraterritorial application of a state’s 

statutes’” (Def. Mot. at 7). However, as Defendants acknowledge, the purpose of this 

presumption is to guard against the risk of possible conflicts. (Def. Mot. at 7). Here, applying 

Maine law to Plaintiff Ranalli’s purported “New Hampshire purchase” creates no such risk since 

both states have enacted Illinois Brick repealer statutes that permit indirect purchasers like 

Plaintiff Ranalli to bring antitrust suits for damages. See 10 M.R.S. § 1104(1); N.H. Rev. Stat. § 

356:11; see also McKinnon v. Honeywell Int'l., Inc., 977 A.2d 420, 426 (Me. Jul. 16, 2009) 

(analyzing plaintiff’s antitrust claim under Maine law where plaintiff, a Maine resident, 

purchased the products subject to the alleged anticompetitive conduct from a seller in New 

Hampshire). 

Accordingly, the Court should reject Defendants’ attempt to recast IPPs’ allegations as 

favorable to their arguments and uphold IPPs’ antitrust claim under Maine law. 
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VI. Business Plaintiffs have standing to bring claims under the laws of Utah and 
West Virginia.  

IPPs’ business plaintiffs have standing to bring claims under the West Virginia Consumer 

Credit and Protection Act (“WVCCPA”) and the Utah Consumer Sales Practices Act 

(“UCSPA”). IPPs voluntarily dismiss their claim under Kansas Consumer Protection Act 

(“KCPA”).  

A. Defendants fail to cite the operative provisions of the WVCCPA which give 
corporate plaintiffs statutory standing. 
 

Defendants incorrectly rely exclusively on the definitions section of the WVCCPA without 

referencing the operative provisions of the statute and cite to case law that commits the same 

error.  

The WVCCPA provides that “[a]ny person who purchases or leases goods or services and 

thereby suffers an ascertainable loss of money or property as a result of the use or employment 

by another person of a method, act or practice prohibited or declared to be unlawful by the 

provisions of this article may bring an action.” W. Va. Code § 46A-6-106(a). A “person” 

includes an “organization” (W. Va. Code § 46A-1-102) and an “organization means a 

corporation.” Id.  

Defendants fail to address this provision and instead claim that the WVCCPA allows only 

“consumers” to bring claims, but fail to cite the portion of the statute that allegedly limits 

recovery to consumers. (Def. Mot. at 8 (citing W. Va. Code § 46A-6-102(2), which defines 

“consumer” and “consumer transaction” but does not provide a private cause of action)). 

Defendants commit the same error in their argument that a claim under the WVCCPA is limited 

to purchased goods for “personal, household, or family purposes.” (Id. at 9 (citing W. Va. Code § 

46A-6-102(2)). Defendants appear to rely on a single unreported opinion that in two pages 

commits the same error Defendants made. (Id. at 8–9 (citing Any Occasion, LLC v. Florists' 
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Transworld Delivery, Inc., No. 5:10CV44, 2010 WL 3584411, at *2 (N.D. W. Va. Sept. 13, 

2010)).  

Because Defendants misstate the statute and rely on a case that commits the same error, their 

motion to dismiss IPPs’ claims under the WVCCPA should be denied.  

B. Defendants misinterpret the UCSPA and case-law.   

Defendants also incorrectly argue that the UCSPA limits private causes of action to 

purchases of goods for “personal, household, or family purposes.” (Def. Mot. at 9). Under the 

UCSPA, a seller violates the act when it commits “[a]n unconscionable act or practice…in 

connection with a consumer transaction.” Utah Code Ann. § 13-11-5. It is true that the definition 

of “consumer transaction” includes language that the good must sold for “personal, family, or 

household purposes.” However, the statute is ambiguous as to what step in the distribution chain 

this use must occur.  

In Sergeants Benevolent Ass'n Health & Welfare Fund v. Actavis, plc, the court explained in 

detail the ambiguity in the language of the UCSPA and the lack of legislative history. No. 15 

CIV. 6549 (CM), 2018 WL 7197233, at *51 (S.D.N.Y. Dec. 26, 2018) (noting “[o]n its face, the 

definition of ‘consumer transaction’ appears to contemplate sales of goods to—among other 

entities—corporations” for personal, family or household purposes” but that this is only possible 

if the statute anticipated that a corporation’s customers would use the good for personal, family 

or household purposes). In light of this ambiguity, the court held that a trust that purchased 

pharmaceutical drugs had statutory standing to sue under the UCSPA because its members used 

the drugs for personal, family, or household use. See id. 

Similarly, Collin Salazar Real Estate LLC purchased doors for its customers and installed the 

doors in homes and apartments for consumers’ personal, family, or household use. As the court 
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in Sergeants Benevolent noted, the UCSPA does not restrict recovery to natural persons making 

purchases for personal or household purposes. Instead, the court emphasized the statutory 

language providing that a violation of the UCSPA occurs through an “unconscionable act or 

practice by a supplier in connection with a consumer transaction.” Id. at *50 (emphasis in 

original). The purchases of IMDs made by Collin Salazar Real Estate LLC for his customers’ use 

were plainly in connection with a consumer transaction. Contrary to Defendants’ implied 

argument, the court in Sergeants Benevolent does not distinguish between members of a trust and 

customers of a corporation. Thus, the reasoning of Sergeants Benevolent—the one case 

Defendants cite—actually supports IPPs. The Court should accordingly deny Defendants’ 

motion to dismiss IPPs claims under the UCSPA.  

VII. The claims IPPs added to the Amended Complaint relate back to the date the 
original Complaint was filed, or alternatively were tolled.  
 

Defendants attempt to complicate a simple issue by claiming that, by adding new plaintiffs 

pursuant to this Courts order, IPPs cannot avail themselves of the relation-back doctrine under 

Federal Rule of Civil Procedure 15. Defendants are wrong. But even if they were right, IPPs’ 

claims under the laws of Hawaii, Kansas, Maine, New Hampshire, North Dakota, Utah, Virginia, 

West Virginia, and Wisconsin were tolled.   

A. The State-law claims of the newly added named plaintiffs relate-back to the date the 
original IPPs’ filed their initial complaint.  

Although Rule 15(c) does not specifically provide for relation back when a named plaintiff is 

added in an amended complaint, “the attitude taken in revised Rule 15(c) toward change of 

defendants extends by analogy to amendments changing plaintiffs.” Rule 15(c) advisory 

committee’s note (1966). Rule 15(c) “balance[s] the interests of the defendant protected by the 

statute of limitations with the preference expressed in the Federal Rules of Civil Procedure . . . 

for resolving disputes on their merits.” See Krupski v. Costa Crociere S. p. A., 560 U.S. 538, 550 
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(2010). The relation-back doctrine mitigates the harsh effects of the statute of limitations, and 

should be applied where “the original complaint gave the defendant enough notice of the nature 

and scope of the plaintiff's claim that he shouldn't have been surprised by the amplification of the 

allegations of the original complaint in the amended one.” See Santamarina v. Sears, Roebuck & 

Co., 466 F.3d 570, 573 (7th Cir. 2006). 

IPPs’ amended complaint relates back to the original filed complaint because Defendants had 

notice, were not prejudiced, and the newly added plaintiffs were not unjustifiably delinquent in 

bringing their claims. Defendants have been on notice since the original complaint was filed that 

IPPs claimed Defendants engaged in a nation-wide conspiracy to fix the price of IMDs. Based on 

this notice, Defendants prepared to defend against IPPs’ allegations. Defendants have not—and 

cannot—make a colorable argument that they have been prejudiced by the newly added 

plaintiffs, especially because Defendants do not seek to completely dismiss the newly added 

plaintiffs’ claims, but rather seek to limit their damages liability. Nor did IPPs sit on their hands 

by not including the additional named plaintiffs in the original complaint. As this Court noted in 

its motion to dismiss order, “[c]ourts are split regarding the appropriate stage of a lawsuit to 

consider Article III standing in this context.” ECF No. 106 at 20. As such, absent class members 

“reasonably relied on the class representative, who sued timely, to protect their interests in their 

individual claims.” China Agritech, Inc. v. Resh, 138 S. Ct. 1800, 1808 (2018) (citing Crown, 

Cork & Seal Co. v. Parker, 462 U.S. 345, 350 (1983)). Once this Court ruled on the issue of 

Article III standing, IPPs timely complied with this Court’s order to amend their complaint to 

add additional plaintiffs.  

Defendants’ argument that the relation-back doctrine does not apply is wrong, and their 

reliance on China Agritech is misplaced. In China Agritech, the Court held that upon denial of 
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class certification, a putative class member may not—in lieu of promptly joining an existing suit 

or promptly filing an individual action—commence a new class action after the time allowed by 

the applicable statute of limitations. 138 S. Ct. at 1804. The Court reasoned that “a would-be 

class representative who commences suit after expiration of the limitation period [] can hardly 

qualify as diligent in asserting claims and pursuing relief.” Id. at 1808. The Court was also 

worried that “as each class is denied certification, a new named plaintiff could file a class 

complaint that resuscitates the litigation.” Id.   

In this instance, there is no risk that a previously dismissed litigation will be resuscitated. 

IPPs were granted leave to amend their complaint to add new plaintiffs in the same litigation. 

They are not filing a new case. And the newly named class representatives were diligent, timely 

joining the case when they learned their participation was necessary. These class representatives 

did not sleep on their rights, nor did Defendants lack notice that these claims were being brought 

against them as the claims were included in IPPs’ original complaint. (ECF No. 56). Therefore, 

IPPs’ claims under the laws of Hawaii, Kansas, Maine, New Hampshire, North Dakota, Utah, 

Virginia, West Virginia and Wisconsin relate back to the filing of the original complaint and 

should not be dismissed due to the statute of limitations.  

B. Alternatively, the claims of the newly-added plaintiffs should be tolled.  

Alternatively, the claims of the newly-added plaintiffs should be equitably tolled. “Equitable 

tolling is rooted in common law principles and permits a court—after weighing the equities in 

the discrete case before it—to authorize plaintiffs to bring actions outside a limitations period.” 

In re Morgan Stanley Mortg. Pass-Through Certificates Litig., 810 F. Supp. 2d 650, 667 

(S.D.N.Y. 2011), order vacated on reconsideration, 23 F. Supp. 3d 203 (S.D.N.Y. 2014). Here, 

the balance of the equities weighs in favor of tolling the statute of limitations. As described 
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above, Defendants are not prejudiced, the claims were included in IPPs’ original complaint, the 

issue of whether the newly added plaintiffs were necessary for Article III standing at the 

pleading stage is an unsettled issue in the Fourth Circuit, and the newly added plaintiffs were 

added, pursuant to this Court’s Order, promptly.  

While Defendants spend a majority of their argument rebutting American Pipe tolling, IPPs 

don’t believe that American Pipe tolling governs, although it does support application of 

equitable tolling. Under American Pipe tolling, the commencement of a class action tolls the 

statute of limitations for putative class members, and members of a class that fails to gain 

certification can timely intervene as individual plaintiffs in the still-pending action. See 414 U.S. 

538, 561 (1974). The reasoning behind the Court’s decision in American Pipe is analogous here 

because through tolling, the Court sought to protect putative class members who—believing that 

their interests would be represented in a class suit—refrained from intervening in a case. Id.  at 

551. Here, putative class members justifiably believed that their interest were protected by other 

named class members and joined the case immediately upon learning their interests were not 

protected.   

The cases Defendants rely on do not support their argument that IPPs’ claims should be time-

barred. In Sonterra Capital Master Fund Ltd. v. Credit Suisse Grp. AG, the court dismissed the 

entire complaint for lack of subject matter jurisdiction, noting that plaintiffs could not avail 

themselves of Rule 17 because no party had standing at the outset of the litigation. See No. 15-

CV-871 (SHS), 2019 WL 4413197, at *5–6 (S.D.N.Y. Sept. 16, 2019). In dicta, the court opined 

that if Plaintiffs attempted to file a new complaint, they could not avail themselves of American 

Pipe tolling, although it noted a split within the Second Circuit and no binding precedent. Id. at 
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*7.3 Here, the Court granted IPPs the right to amend the complaint to add new plaintiffs, a 

decision that would be perplexing if the claims of the newly added plaintiffs were time-barred.  

 
CONCLUSION 

For the above reasons, Defendants’ motion to dismiss should be denied in its entirety. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
3 Defendants rely exclusively on cases that are cited in Sonterra, including New Jersey 
Carpenters Health Fund v. DLJ Mortg. Capital, Inc., No. 08 CIV. 5653 PAC, 2010 WL 
6508190, at *2 (S.D.N.Y. Dec. 15, 2010) and Police & Fire Ret. Sys. of City of Detroit v. 
IndyMac MBS, Inc., 721 F.3d 95, 111 n.21 (2d Cir. 2013). While these cases may provide good 
soundbites, they are not binding precedent and offer weak support. In N.J. Carpenters Health 
Fund, the Court held—in a three-page opinion—that a putative plaintiff’s motion to intervene 
was untimely in a securities class action. In Police & Fire Ret. Sys. of City of Detroit, the Court 
held that American Pipe tolling did not apply to toll the statute of repose in a securities class 
action, and new plaintiffs could not intervene where all the named plaintiffs had been dismissed. 
In contrast, this is a nation-wide antitrust case that will survive regardless of whether certain 
claims will be truncated by the statute of limitations.  
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 Daniel E. Gustafson 

Daniel C. Hedlund 
Michelle J. Looby 
Kaitlyn L. Dennis 
GUSTAFSON GLUEK PLLC 
120 South 6th Street, Suite 2600 
Minneapolis, MN 55402 
Tel: (612) 333-8844 
Fax: (612) 339-6622 
dgustafson@gustafsongluek.com 
dhedlund@gustafsongluek.com 
mlooby@gustafsongluek.com 
kdennis@gustafsongluek.com 

 
 

 
Joseph R. Saveri 
Steve Williams 
Kyle P. Quackenbush 
JOSEPH SAVERI LAW FIRM 
601 California Street, Suite 1000 
San Francisco, CA 94108 
Tel: (415) 500-6800 
Fax: (415) 395-9940 
jsaveri@saverilawfirm.com 
swilliams@saverilawfirm.com 
kquackenush@saverilawfirm.com 
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 Hollis Salzman 
William V. Reiss 
Noelle Feigenbaum  
ROBINS KAPLAN LLP 
399 Park Avenue, Suite 3600 
New York, NY 10022 
Tel: (212) 980-7400 
Fax: (212) 980-7499 
HSalzman@RobinsKaplan.com 
WReiss@RobinsKaplan.com 
NFeigenbaum@RobinsKaplan.com 

 
Interim Co-Lead Counsel for Indirect Purchaser Plaintiffs and the Proposed Class  

(admitted pro hac vice) 
 

 

CERTIFICATE OF SERVICE 

I hereby certify that on the 7th day of January, 2020, a copy of the foregoing document was filed 
electronically on the Court’s Electronic Case Filing (ECF) system.  A Notice of Electronic Filing (NEF) 
will be sent by operation of the Court’s ECF system to the filing party, the assigned Judge, and any 
registered user in the case as indicated on the NEF. 

To the best of my knowledge, there are no other attorneys or parties who require service by U.S. 
Mail. 

/s/        
Conrad M. Shumadine  
VSB #4325 
Interim Co-Lead Counsel for Plaintiffs and the Proposed 
Indirect Purchaser Classes 
Willcox & Savage, P.C. 
440 Monticello Avenue, Suite 2200 
Norfolk, VA 23510 
Telephone: (757) 628-5500 
Facsimile: (757) 628-5566 
cshumadine@wilsav.com 
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